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(i) 


QUESTIONS PRESENTED 


Whether, in a third-party proceeding for contribution by one 
indemnitor against a second, in which the court below entered summary 
judgment for claimant and denied summary judgment to respondent, the 
pleadings, affidavits, exhibits, and prior judicial position of claimant, 
show there are genuine issues of material fact of non-liability; also, 
whether appellant, rather than appellee, was entitled to judgment asa 
matter of law as to all or any issues. Stated more explicitly, the ques- 
tions presented for decision are: | 


1. Whether appellant was erroneously precluded from 
establishing certain personal defenses, notwithstanding the 
prior disposition of the main action of which he lacked due 
process notice. 


2. Whether a non-resident third co-indemnitor| 
rightly excluded, in pro-rating contribution, although 
was before the court as a co-party and there was no legal : 
proof of his alleged insolvency. ! 


3. Whether it was proper to award to appellee con- 
tribution for any part of, or all, his alleged counsel fees, 
and costs, incurred in an insubstantial defense of the main 


| 
action. 


4. Whether interest upon the contribution award to 
appellee, even before payment, or reimbursement for 
interest paid, was justified, under all the circumstances. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Initially, a plaintiff surety filed a complaint below to recover 
indemnity against appellee in an amount exceeding the sum of $3,000.00, 
exclusive of interest and costs (R. 7), jurisdiction thereof below being 
authorized by the Act of February 27, 1877, 19 Stat. 253, ch. 69, §2, 
D.C. Code (1951) $11-306. Appellee, by third-party process, allowed 
by the court (R. 84), and by Federal Civil Rule 14 (a), impleaded appel- 
lant (R.125). After the main action was determined in favor of the 


2 


surety and affirmed on appeal (R.118, 144, 162), appellee obtained 
summary judgment on December 9, 1959 against appellant expressly 
made final (R.201). Appeal having been seasonably noted 8 January 
1960 (R.203), jurisdiction here is sustained by the Act of June 25, 1948, 
ch. 646, 62 Stat. 929, 28 U.S.C.A. §1291. 


STATEMENT OF CASE 


During 1949, Standard Accident Insurance Company executed fourl 
surety construction bonds for Spradlin Construction Company, a corpora- 
tion, (XJA 1-3).? In consideration therefor, certain "Additional Indemnity" 
covenants were executed locally, to indemnify the surety jointly and sev- 
erally, by individual indemnitors as follows: 


1. High School Building William H. Spradlin, Jr. (SEAL) 
(XJA 16-19) John H. Davis " 


. Naval Research Laboratory William H. Spradlin, Jr. 
(XJA 20-21) John H. Davis 


. Poultry Houses William H. Spradlin, Jr. 
(XJA 22-23) Samuel N. Zarpas 
John H. Davis 


. Seismograph Building William H. Spradlin, Jr. 
(XJA 24-25) John H, Davis 
Samuel N. Zarpas 


"Additional Indemnity 


In consideration of the Standard Accident Insurance 
Company executing the bond * * * herein applied for, 
and warranting sufficient interest to induce and justify it, 
we jointly and severally join in the foregoing Agreement." 


z Actually, a fifth bond was executed (XJA 3, 15), identified as for the "Seed 
Storage Building" (JA 12-13), but it has no bearing on this appeal. 


2 By order entered here on the 3rd day of March, 1960, the parties to this 
appeal have been allowed to refer to portions of the briefs, and of the record 
printed in the joint appendix in case No. 14,419, a prior related appeal, involv- 
ing appellee and Standard Accident Insurance Company, and reported in 105 U.S. 
App. D. C. 22,263 F.2d 272. To distinguish appellee's brief and the joint appendix 
in that case, they will be referred to respectively as "X Brief,” and "XJA." 
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By reason of losses sustained under the four bonds, the surety 
sued on February 24, 1956 to recover $6,877.31, plus interest, from 
Spradlin Construction Company and co-indemnitors Davis and Spradlin 
(XJA 1-4). While served in March, defendants Davis and Spradlin did 
not answer the complaint until June 13, 1956. Davis' principal defenses 
were that consideration was lacking for his execution of the sealed 
indemnity agreements, that the claims were barred by limitations, and 
that he lacked information with respect to the losses paid by the surety 
(XJA 4). Also, Davis and Spradlin jointly moved to institute third-party 
proceedings against Zarpas for respective contribution; leave therefor 
was granted the following week (JA 3). After an order to dismiss for 
failure to prosecute was entered and vacated (JA 1), the surety moved 
on March 12, 1957 for summary judgment against Davis and Spradlin® 
with accompanying exhibits and affidavits (KJA 9). One affidavit specifi- 
cally and in detail gave evidence of the losses and payments (XJA 10-13), 
in compliance with paragraph XIV of the bond applications (KSA 18, 20 nb, 


22 nb, 24 nb), which provided: | 
"The vouchers or other evidence.of any payment made in 
good faith by the Company arising out of or in connection 
with the bond or bonds herein applied for shall be taken as 
conclusive evidence * * * of the fact and extent of Hiabil- 
ity of undersigned to the Company." 


On 16 April 1957, Davis and Spradlin filed oppositions to the 
surety's motion for summary judgment, along with affidavits (JA 1).4 
The affidavit of Davis stated: 


"* * * that affiant was thinking of investing some money 
in the Spradlin Company; that thereafter, because of certain 
information obtained by him, defendant Davis oer not 
to invest in said company * * *," 


S A default had theretofore been entered against the construction! company (JA 1). 


4 In his Opposition, Davis represented to the court that process already "has 
been issued against said Zarpas and this matter is now pending," (JA 4) but, 
actually, such process did not issue until the following week (JA 1).; 
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and further stated, in substance, that Davis executed the four indemnity 
agreements as a personal favor to co-indemnitor Spradlin (XJA 28-29). 
The affidavit of Spradlin stated that Davis was a personal friend; that the 
surety representative required additional indemnity whenever it was: 


“felt that the current obligations of the company were such 

that the bonding company ought to have additional protection" 

(&JA 29-81). 

On April 22, 1957, Davis and Spradlin filed amended answers (JA 1) 
in which Davis merely abandoned the defense of limitations (XJA 5-7). 
On the 6th of May,'the court granted the surety's motion for summary 
judgment (JA 3) and it was not until the following day that Zarpas was 
served with third-party process at his home where he lived more than 
six years (JA 4, 9). The third-party complaint of Davis against 
Zarpas, with respect to the two indemnity agreements, for the Seismo- 
graph and Poultry Houses bonds, supra, dated October 4 and 19, 1949, 
respectively, (KJA 22-25) demanded judgment for all sums the surety 
might recover against Davis, but said nothing about counsel fees, interest, 
or Spradlin, the third co-indemnitor (KJA 8-9). 


On May 9, 1957, Davis and Spradlin moved for rehearing (JA 2) 
(XJA 32). On May 24, formal summary judgment was entered for the 
surety against Davis and Spradlin (KJA 32). Davis moved on the 27th 
to stay decision on his motion to rehear, the same day Zarpas filed his 
answer, counterclaim for contribution, and crossclaim against Spradlin 
for complete exoneration (KJA 36-39). The day following, Davis' counsel 
wrote the court that Zarpas' answer: 

"sets up two defenses which are germane in the matter 

presently before you," 
‘referring to the Fourth and Sixth Defenses of Zarpas (XJA 34-35, 36-38). 
Rehearing was denied (JA 2) (KJA 33). 


The gist of Zarpas’ defenses and crossclaim was: 
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First Defense: The complaint failed to state a claim 
(KJA 36). | 
Third Defense: > | 


a) That the two indemnity agreements, which involved 
Davis and Zarpas, were required by the surety because the 
construction company lacked sufficient working capital, and 
that Zarpas was induced to execute them in reliance upon the 
representation made to him by Davis that Davis would advance 
to Spradlin a substantial sum of money to be invested in the 
construction company in order to provide sufficient working 
capital; that Davis violated his agreement causing Zarpas to 
withdraw from the company; and, consequently, that there had 
been a failure of consideration solely as between Davis and 
Zarpas (XJA 36). 

b) It would be unjust and inequitable to allow Dav is 
contribution (XJA 36). 


Fourth Defense: Davis failed to give Zarpas seasonable 
notice and a reasonable opportunity to defend against the 
surety's claim against Davis (XJA 36). | 


Fifth Defense: A denial that Davis was liable to the 
surety (XJA 37). 


Sixth Defense: To the extent only that any scoulesy 
by the surety might entitle Davis to contribution from Zar- 
pas, the surety was barred by laches, estoppel, waiver, and 
negligence; specific facts in detail were alleged in support 
of these defenses to the effect that the surety had slept upon 
its rights to the prejudice of Zarpas and, also, had expressly 
waived its claim Sane See (XJA 37-38). ! 


Crossclaim radlin: After the two subject 
indemnity agreements = been executed, Spradlin coyenanted 
wholly to exonerate Zarpas for all liability thereunder (XJA 
38-39). | 


In December, 1957, the surety moved for a Rule 54 (b) amendment 
to its summary judgment to render it final which Davis opposed (JA 2). 
Such relief was granted January 7, 1958, and formalized on the 28th 
(JA 2). Zarpas was given no notice or opportunity to be heard (JA 4, 5). 


5 The Second Defense of prematurity was abandoned below. Fed. Civ. Rule 
14 (a). 
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Davis appealed from the summary judgment on February 21, 1958. 
Unable to obtain answers to his counterclaims and crossclaims, despite 
numerous entreaties (JA 10, 11-12, 13-14), Zarpas caused defaults to be 
entered against Davis and Spradlin but thereafter these were vacated by 


consent when answers were filed (JA 2-3). 


In answering Zarpas' crossclaim, Dexter M. Kohn entered an 
appearance for Spradlin (JA 5). Mr. Kohn thereafter appeared in all 
proceedings, along with Mr. J. E. Bindeman, as counsel also for Davis 
(X Brief, p. 29), (JA 6, 17). Bindeman and Kohn are associated and 
share the same office (X Brief, p. 29). In opposing the motion of the 
surety for summary judgment, Mr. Bindeman signed same as "Attorney 
for defendants" (JA 4). Both Bindeman and Spradlin clearly understood 
that Bindeman was Spradlin's attorney also (JA 14, 15). 


After Davis' appeal was affirmed in a one sentence per curiam 
opinion, supra, the surety obtained judgment for costs on appeal of 
$94.12, and for costs below of $34.00 (JA 3). On August 19, 1959, 
the surety filed a 'praecipe purporting to show that its summary judg- 
ment against Davis for $6,877.31, plus interest and costs, had been 
satisfied (JA 3). 


The following week Davis moved for summary judgment against 


Zarpas, with an accompanying affidavit and, as an exhibit, the brief 


and appendix in the prior appeal (JA 3, 6-7). Davis contended he was 
entitled, as a matter of law, to contribution against Zarpas in the sum 
of $3,124.04, with interest from March 13, 1959, and costs of $64.06, 
and an attorney's fee of $750.00 because: 


1. The two indemnity agreements, in which Zarpas 
joined Davis, involved losses of $6,248.09, including interest 
(JA 7). 

2. Davis incurred an attorney's fee of $1,500.00, and 
paid court costs of $128.12, in defending himself in good 
faith against the surety (JA 7). 
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3. Davis, upon information and belief, averred 
Spradlin is insolvent (JA 7). 
4, Davis made the following payments to the surety 
upon the total judgment against him of $6,877.31 plus| 
interest (JA 7): | 


March 13, 1959 $5,000.00 
May 22, 1959 1,500.00 
July 20, 1959 3,300.66 


$9,800.66 


The brief of Davis, in the prior appeal, urged that triable issues 
existed whether, as to him, consideration existed for his covenant of 


indemnity to the surety; whether the surety's recoverable losses were 
| 

proved; and whether it was right to enter a Rule 54 (b) final judgment 

in the light of his unresolved claim for contribution against Zarpas 

(X Brief). Davis flatly stated: | 

"By the award of summary judgment (to the surety) before 


all the claims were heard on the merits appellant has been 
denied his right of contribution. . .' (X Brief, p. 18). 


"Prior to the award of summary aemant and to the entry 
of final judgment nunc pro tunc all of the indemnitors na 
advanced affirmative defenses by answer or by affidavit. © 
* * ™* those contained in the answer of the third party 
defendant remain to be tried in the court below. However, 
if we were to consider these defenses it would be apparent 
that they are as inextricably intertwined with appellant's 
(Davis) liability to appellee (surety) as they are vital to 
the liability of the third party defendant to appellant.; Appel- 
lant has particular reference to facts in Zarpas' sixth 
defense * * * The timely assertion of one or more of 
these rights by appellee, which would have occurred at a 
time when the Spradlin Company was in a position to be 
responsible financially may well have prevented ee 
from sustaining any loss at all. 


: 
e Zarpas was not served with process until after the court gels the surety's 


motion for summary judgment (JA 3) and did not file an answer until after sum- 
mary judgment for the surety was entered (JA 2). 
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"Thus the defense asserted by Zarpas that he is not liable 
to appellant! because appellee's recovery against appellant 
is barred by appellee's own waiver, laches, estoppel, and 
negligence, should also be available to appellant. It isa 
material portion of his case and he should not be made to 
suffer by the disadvantage that he was not in a position to 
ascertain the facts. (Cases cited.) The facts and defenses 
pleaded by Zarpas should be available to appellant to meet 
appellee's claim for recovery against him the same as 


Zarpas Will be permitted to rely on them in defending the 


third party complaint filed by appellant, . . . (X Brief, 
p. 25-26; emphasis added.) 


'"* %* 9% As a consequence of the ruling below appellant 
may have to satisfy the appellee's judgment and be denied 
contribution from Zarpas * * *" (X Brief, p. 28). 
Zarpas opposed Davis' motion for summary judgment, and filed 
a counter-motion along with affidavits and exhibits, but reserving the 
right to jury trial if the counter-motion were denied (JA 8-15). 


By personal affidavit, Zarpas certified to the genuineness of an 
attached covenant from Spradlin to Zarpas, executed in 1950 and witnessed 
by Mr. Bindeman. In the covenant, Spradlin agreed to exonerate Zarpas 
from all liability in connection with the Seismograph Building and the 
Poultry Houses indemnity agreements, being the ones in which Davis, 
Spradlin, and Zarpas were co-indemnitors (JA 8-9, 12-13) ee Zarpas 
also averred that Bindeman prepared the covenant and was then counsel 
for Davis; that Zarpas had executed the two indemnity agreements, 
involved in Davis’ third-party complaint, and had become a minority 
stockholder of the construction company in reliance upon Davis’ prior 
promise to him to cause a substantial cash investment to be made in 
the construction company in order to provide it with necessary working 
capital; that Davis subsequently defaulted; and that Zarpas thereupon 
promptly withdrew from the company (JA 8-9). An additional exhibit 
consisted of a copy of a letter, certified genuine, from Spradlin to 
Bindeman, written March 18, 1958, stating: 


¢ The Seed Storage Building indemnity, supra, involving the fifth bond, also 
was specified but it is not involved in this appeal. 
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"* * * the release given to Mr. Zarpas was first dis- 
cussed with John H. Davis, and agreed to by him as in 
the best interests of the business . 


"Should you desire my personal appearance for any reason, 
I shall make myself available at your convenience, ho’ 
ever, it would be desirable if such a meeting could be 
arranged after the expiration of my working day." 


This letter is written on the stationery of Dorset Contracting Company 
of Hyattsville, Maryland, where Spradlin admittedly a non-resident, is 
employed (JA 18). 


Thereafter, the court entered summary judgment for Davis against 


Zarpas for all relief requested, and denied Zarpas' counter-motion for 


summary judgment. 


CONSTITUTIONAL AMENDMENTS, 
STATUTES AND RULES INVOLVED 


Constitutional Amendments 


Fifth: 


"No person shall be * * *deprivedof* * * 
property, without due process of law* * *." 


Seventh: | 


"In suits at common law, where the value in con- 
troversy shall exceed twenty dollars, the right | 
of trial by jury shall be preserved * * *." | 


District of Columbia Code (1951) 


Section 28-2707: 


"In an action * * * to recover a liquidated | 
debt on which interest is payable by contract 
or by law or by usage the judgment for the 
plaintiff shall include interest on the principal | 
debt from the time when it was due and payable' 
* * * until paid." 


Section 28-2708: 


"In an action to recover damages for breach of 
contract the judgment shall allow interest on the 
amount for which it was rendered from the date 
of the judgment only; but nothing herein shall 
forbid the court, from including interest as an 
element in the damages awarded, if necessary to 
fully compensate the plaintiff . 


Federal Rules of Civil Procedure 
5 (a): 


"Every order required by its terms to be served, 
every) pleading subsequent to the original complaint 
wet ears every written motion * * *, and every 
ee notice, * * * designation of record on 
appeal, and similar paper shall be served upon each 
of the parties affected thereby * * *." 


"When items of special damage are claimed, they 


shall be specifically stated." 


14 (a): 

"Before the service of his answer a defendant may 
move ex parte * * * for leave as a third-party 
plaintiff to serve a summons and complaint upon 
a person not a party to the action who is or may 
be liable to him for all or part of the plaintiff's 
claim against him. If the motion is granted and 
the summons and complaint are served, the per- 
son so served, hereinafter called the third-party 
defendant, shall make his defenses to the third- 
party' plaintiff's claim as provided in Rule 12 and 
his counterclaims against the third-party plaintiff 
and cross-claims against other third-party defend- 
ants as provided in Rule 13. The Third-party defend- 
ant may assert against the plaintiff any defenses which 
the third-party plaintiff has to the plaintiff's claim. 


38 (a): 

"The right of trial by jury as declared by the Seventh 
Amendment to the Constitution or as given by a stat- 
ute of the United States shall be preserved to the 
parties inviolate." 


54 (b): 
"When more than one claim for relief is presented 
in an action, whether asa claim, * * * or third- 
party claim, the court may direct the entry of a) 
final judgment upon one or more but less than all 
of the claims only upon an express determination 
that there is no just reason for delay and upon an 
express direction for the entry of judgment. In 
the absence of such determination and direction, 
any order * * * which adjudicates less than all 
the claims shall not terminate the action as to any 
of the claims, and the order * * * is subject to 
revision at any time before the entry of judgment 

adjudicating all the claims." | 


56 (c): 
"* %* * The judgment sought shall be rendered 
forthwith if the pleadings, * * * and admissions 
on file, together with the affidavits, if any, show 
that there is no genuine issue as to any material 
fact and that the moving party is entitled to a judg- 
ment as a matter of law. . 


56 (e): | 


"Supporting and opposing affidavits shall be made 
on personal knowledge, shall set forth such facts 
as would be admissible in evidence, and shall show 
affirmatively that the affiant is competent to te tify 
to the matters stated therein. Sworn or certified 
copies of all papers or parts thereof referred to in 
an affidavit shall be attached thereto or served 
therewith. The court, may permit affidavits to be 
supplemented or opposed by depositions or by further 
affidavits." | 


STATEMENT OF POINTS 


1. Because of the pleadings, and the incontrovertible facts of 
record, together with the affidavits and exhibits, appellant Zarpas was 
deprived of his Seventh Amendment right to trial by jury, by the entry 
of summary judgment in favor of appellee Davis. 


2. There being three co-indemnitors before the court, and absent 


legally sufficient proof of any alleged insolvency, awarding contribution 
at the rate of one-half, by disregarding the third, was unwarranted. 


3. No basis in law or fact exists to justify the award to appellee 
of one-half his own unproved counsel fees, and the court costs he paid 
a surety obligee,| allegedly incurred in connection with appellee's defense 
against four liabilities, only two of which concerned appellant, where 
those defenses were inimical to appellant who employed his own counsel, 
did not benefit him, and were held to be without any substance. 


4. Allowing interest upon the contribution award from 13 March 
1959 was improper when there is no denying that at that time appellee 
had not yet discharged the underlying liabilities upon which his claim 
for contribution is predicated. Allowing appellee full contribution as 
to interest he allegedly paid the surety obligee was inequitable in the 
circumstances of this case. Allowing any interest upon any possible 
contribution award, prior to a proper final judgment against appellant, 
would be unjust in the circumstances, 

5. It was incorrect to deny the counter-motion of appellant for 
summary judgment because, from the standpoint of appellant's theory 
of the case, no genuine issue of material fact existed and he was entitled 
to judgment as a matter of law with respect to appellee's default and the 
absence of any common burden, or benefit to appellant by appellee's 
alleged payments. 


SUMMARY OF ARGUMENT 
I. 


Summary judgment was improper because Davis was not entitled 
to contribution as a matter of law, it being undisputed that appellee 
Davis breached the promise by which Zarpas was induced to execute 
subject two indemnity agreements; it being undisputed that, or there 


being a genuine issue whether, the breach contributed to the creation 

of the principal debt; it being undisputed that Spradlin, a third co- 
indemnitor personally before the court, had covenanted, with the con- 
sent of Davis, to exonerate Zarpas; and there being defenses to the 
principal claim personal to Zarpas which have not yet been litigated, 

or, if any of them have been already concluded by reason of the termina- 
tion of the main suit, then Zarpas has been exonerated as al consequence. 


Also, Zarpas, not Davis, was entitled to summary judgment or, alterna- 


tively, a trial is necessary to determine the issues.® 


II, 


It is wrong to exclude from the computation of contribution a 
third co-indemnitor, who is employed, for alleged insolvency when the 
only proof thereof consists of incompetent evidence. It is likewise 
wrong to exclude him when he is personally before the court, even if 
he is a non-resident. Especially is this so where he executed a covenant 
wholly to exonerate one of the others, and he is undoubtedly entirely 
responsible to the remaining indemnitor also. | 


Ti. 


Davis was not entitled to any contribution for his alleged attorney's 
fee, and court costs, nor to the amount awarded, because there was 
neither statutory, legal or contractual basis therefor; these items were 


not reasonably incurred; the apportionment thereof was inequitable in 
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The first and fifth statement of points have been consolidated. | 
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view of other and unrelated liabilities which Davis also defended against; 
and the alleged fee was unproved. 


IV. 


The award of interest from March 13, 1959, when Davis had not 
then discharged the principal debt, or the award of interest prior to 
judgment, when the claim was unliquidated and equitable in nature and 
Zarpas interposed substantial defenses in good faith, or the allowance 
of contribution for interest paid from March, 1956, when Davis unneces- 
sarily delayed the litigation and interposed insubstantial defenses, was 
without foundation in law, and was inequitable. 


ARGUMENT 
I, 


SUMMARY JUDGMENT WAS IMPROPERLY AWARDED 
The Third Defense of Zarpas, to Davis' third-party complaint, 
alleges that Zarpas was induced to enter into the two subject indemnify- 
ing agreements, involving the Poulrty Houses and Seismograph bonds, 
in reliance upon a prior promise by Davis to him that Davis would 


advance necessary working capital to the construction company; further 


alleges that Davis breached this duty by failing and refusing to make the 
advance; and that, as a consequence, Zarpas promptly withdrew from 
the company. These allegations were verified by the affidavit of Zarpas 
submitted in opposition to Davis' motion for summary judgment. Davis 
filed no counter-affidavit. When Davis previously opposed the motion of 
the surety for summary judgment he admitted, under oath, he had been 
thinking of investing in the construction company but changed his mind. 
No reason was given. When Spradlin previously opposed the motion of 
the surety for summary judgment, he filed an affidavit admitting that the 
indemnity agreements were required by the surety because the surety 
was worried about the working capital of the construction company. All 
this sufficiently showed the issue was genuine. 
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The issue was material because by the breach Davis violated a 
duty he owed to Zarpas but for which promise Zarpas would not have 
acted as co-indemnitor or subjected himself to liability for contribution. 
The promise and its breach were vital because what gave rise to the 
necessity of the additional indemnity agreements was the fact that the 
construction company lacked sufficient current funds to meet its antici- 
pated obligations, and it appears from the surety's complaint that not 
long thereafter, the surety paid its first substantial loss. By depriving 
Zarpas of the quid pro quo, Davis lost his right to contribution. In Re 
Koch's Estate, 148 Wisc. 548, 134 N.W. 663 (1919): 


9 . ’ . : 
"The right (of contribution) may be contracted away or lost 
by violation of some correlative right * * *. That cause 
of action is defendable against by a violated right, in case 
of there being any; having regard to the equitable duties of 
the parties to each other as established in the law, and in 
contemplation of which they are presumed to have agreed 
in joining inthe guaranty. . ." (p. 667). | 


Accord, Lampton v. Staebler, 252 Ky. 405, 67 S.W. 2d 473 (1934). 
Zarpas had a right to rely upon the inducement because he had a right 
to stipulate to the terms upon which he would be bound as a co-surety 
and to expect fulfillment. National Surety Co. v. Franklin Trust Co., 
313 Pa. 501, 170 A.683 (1933). Also, since Davis' default obviously 
contributed to the creation of the principal debt, he is likewise barred. 
Eschleman v. Bolenius, 144 Pa. 269, 22 A.758 (1891). | 

While the indemnity agreement, running to the surety, is under 
seal, the right to contribution is not based upon contract but upon opera- 
tion of law. Accordingly, parol evidence to show the actual agreement 
between the co-sureties is admissible. Stearns, Law of Suretyship, 
Sec. 11.21, p. 487 (5th ed., 1951). | 


| 

Under the Third Defense, Zarpas also raised the issue that it 
would be inequitable to allow any recovery to Davis. This was fortified 
by the contents of the crossclaim of Zarpas against Spradlin, and the 
affidavit and exhibits accompanying the opposition to Davis' | motion for 
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summary judgment. Set forth was the exoneration agreement from 
Spradlin to Zarpas, which was consented to by Davis. It was uncontested 
that this issue was genuine. Materiality is supported by the very theory 
upon which contribution is bottomed: 


"In cases of [this sort, the surety who has paid the whole is 
entitled to receive contribution from all the others, for 
what he has done in relieving them from a common burden; 
as all are equally bound and are equally relieved, it seems 
but just that in such case all should contribute in proportion 
toward the benefit obtained by all." Story, Commentaries 


on Equity, 471-2. 


But Zarpas was not equally relieved or benefitted because, by reason 


of the aforesaid exoneration agreement, the co-sureties had agreed 
between themselves that Spradlin should shoulder entirely Zarpas' 
liability. Spradlin was before the court subject to a judgment, in favor 
of Davis, for at least two-thirds of Davis' payment, and probably the 
entire amount.? Such result is required in a court of equity to avoid 


multiplicity and circuity. Pavarini & Wyne v. Title Guaranty & Surety 
Co., 36 App. D.C. 348 (1911). Moreover, the existence of a "common 
burden" is essential and if no right by the surety to recover against 
Zarpas existed, Zarpas was not "equally bound." Yellow Cab Co. v. 
Dreslin, 86 U.S. App. D.C. 327, 181 F.2d 626 (1950) (contribution denied 
against an alleged joint tortfeasor who was immune from liability to the 
victim). As discussed, infra, Zarpas had good defenses against the 
surety which have not yet been judicially determined. 


After summary judgment was formally entered against Davis, 
Zarpas seasonably filed his answer to the third-party complaint. As 
expressly authorized by Rule 14 (a), Zarpas asserted in his Sixth 
Defense, a defense which Davis had against the surety but had failed 


e Stearns, op. cit., supra, Sec. 11.23 "if one becomes a surety at the request 
of a co-surety, the! latter will be presumed to make the request in furtherance of 
a purpose of his own, and a promise of indemnity to him will be implied." P. 489. 
The record undeniably reflects such was the case as between Davis and Spradlin. 
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to raise himself. It was one Davis could have raised had he proceeded 
diligently with the third-party complaint. If established, the defense 
would have defeated the surety's recovery against Davis at least to the 
extent that Davis could claim contribution against Zarpas. Davis admits 
this defense is germane, yet it never has been effectively litigated. As 
a Fourth Defense, Zarpas alleges he was not given a reasonable oppor- 
tunity to defend the main action because of Davis' delay. Admittedly, 
Davis had the option not to sue Zarpas until after Davis was ‘compelled 
to pay a theoretically disproportionate share. But Davis did elect to 
proceed and, having done so, he was obliged by settled rules of equity 

to proceed diligently. Yet he failed. | 


Despite the entry of summary judgment against Davis, which was 


made final and appealable, without due process notice to Zarpas (Rules 
54 (b) and 5 (a)), Zarpas was entitled to "set up any defense personal to 
him." Phillips-Jones Corp. v. armley, 302 U.S. 233, 236, 58 S.Ct. 197, 
82 L.Ed. 221 (1937). Even though ae went against Davis and was 
affirmed on appeal as to the principal debt, Zarpas is not bound thereby 


and is nevertheless entitled to have his personal Sixth Defense litigated. 
Rode v. National Surety Corp., 154 F.Supp. 10 (D.C., Minn., 1957); 
Municipal Service Real Estate Co. v. D B & M Holding Corp., 257 N.Y. 
423, 178 N.E. 745 (1931); Means v. Hicks' Adm'r, 65 Ala. 241 (1880).- 
To hold otherwise denies Zarpas a property right without due process 
of law as guaranteed to him by the Fifth Amendment, and wrongly 


(Rule 38 (a)) denies him trial by jury as guaranteed by the Seventh 
10 


Amendment, United States Constitution. 
The failure of Davis to refute his breach of promise to provide the 

construction company with sufficient working capital, by counter-affidavit 

as required in the circumstances, !! is understandable in the light of his 


10 Right to jury trial was not relinquished by the counter-motion for summary 
judgment. Garrett Biblical Institute v. American University, 82 U. 8. App. D.C. 
266; 163 F.2d 265 (1947). | 


1 Reynolds v. Needle, 77 U.S. App. D.C. 53, 132 F.2d 161 (1942). 
| 


18 


admissions of record. His like failure to deny his consent to the Spradlin 
exoneration agreement, and his evident failure to give Zarpas timely 
notice and an opportunity to defend against the main action before sum- 
mary judgment proceedings were begun against Davis, all demonstrate 
that the counter-motion of Zarpas for summary judgment was improv- 
idently denied. Rule 56 (c). 


I. 


—_———— 


EXCLUSION OF THE THIRD CO-INDEMNITOR FROM CONTRIBUTION 
WAS CONTRARY TO LAW AND UNSUPPORTED BY PROBATIVE EVIDENCE 
Although there were three co-indemnitors upon the Poultry 
Houses and Seismograph indemnity agreements, to-wit: Spradlin, 
Davis and Zarpas, the award against Zarpas in favor of Davis was 
one-half — Spradlin being entirely excluded. 


There is persuasive precedent for excluding an established 
insolvent, or aco-surety beyond the jurisdiction of the court, from the 
computation, United States Fidelity & Guaranty Co. v. Naylor, 237 Fed. 
314 (C.C.A. 8, 1916) for the patently equitable reason that he cannot be 
made to contribute. But that rule is inapplicable here. 


The sole "evidence" tendered in support of Spradlin's alleged 
insolvency is Davis’ affidavit, made upon information and belief. But 
Rule 56 (e) requires that the affidavit be upon personal knowledge, of 
facts admissible in evidence, and with an affirmative showing that the 
affiant is competent to testify to the same. None of these conditions 
were met, and the evidence is therefore legally insufficient. Jameson 
v. Jameson, 85 U.S. App. D.C. 176, 176 F.2d 58 (1949). 


While it is conceded that Spradlin is a non-resident, this is 
immaterial for he is nevertheless still personally before the court and 
subject to a personal judgment for contribution and, therefore, must be 


included in the computation. Naylor, supra. Unlike the claim of the 
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surety against the co-indemnitors, which was expressly made joint and 
several, the claim for contribution is joint only, and the one who has paid 
"* * %* may not arbitrarily collect from one of several 
coguarantors, but he is required to collect equally and) 
ratably among those who are solvent." Appleford v. Snake 

River Mining Co., 122 Wash. 11, 15, 210 Pac. 26, 28 (1922). 

We have here a situation where Spradlin covenanted to exonerate 
Zarpas completely from the very liabilities involved in Davis' third- 
party action; where Davis and Spradlin have employed the same counsel; 
where Davis has arbitrarily elected not to crossclaim against Spradlin, 
his personal friend, although aware of the exoneration agreement to 
which he consented and although he is undoubtedly entitled to full indem- 
nity from Spradlin, Stearns, supra, nb 9; where Spradlin, though employed 
in the area, has not been subjected to discovery, or even requested to 
furnish an affidavit concerning his alleged insolvency by Davis, upon 
whom the burden of proof rests, and when the record affirmatively 
shows that Spradlin wrote counsel for Davis offering whatever assistance 
may be required; and where the alleged insolvency was not pleaded, as 
required. Rule 9 (g). In such circumstances, the equitable iconsidera- 


tions which apply, for he who seeks equity must do equity, render the 


action below unjust. 


Wl. 


THE AWARD WITH RESPECT TO AN ATTORNEY'S 
FEE AND COURT COSTS WAS INCORRECT 


This jurisdiction is committed to the rule that, absent statutory 
authority, consensual agreement, or fraud, counsel fees are not assess- 
able as costs or damages. Cahill v. Bryan, 87 U.S. App. D.C. 271, 184 
F.2d 277 (1950); cf. Rosden v. Leuthold, _U.S. App. DCA, uz 
2d__, (No. 15,153), decided 7 January 1960. Further, this Court has 
held that such fee should not be allowed where the services contribute 
nothing to one who has not employed or authorized employ. ent of the 
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attorney, and each faction has its own attorney serving only the selfish 
interests of those who employed him. Caine v. Payne, 89 U.S. App. D.C. 
260, 191 F.2d 482 (1951). 


In the case at bar, no statute, contract, authorization, or fraud 
was relied upon to justify the award of an attorney's fee. The services 
of Messrs. Bindeman and Kohn, counsel for Davis and Spradlin, contrib- 
uted nothing to Zarpas, who employed his own counsel as soon as he 
received notice of the litigation. As a matter of fact, Davis' position 
was hostile and antagonistic to the interests of Zarpas, because Davis 
sought to exculpate solely himself. 


The case of Newcomb v. Gibson, 127 Mass. 396 (1879), states: 


"The general rule is that the right of contribution does not 
extend to any part of the cost paid or expense incurred by 
one of two or more parties subject to a joint liability in 
attempting to defend himself against the claim, unless 
authorized by those who are jointly liable. . ." P. 399. 


In Boardman v. Paige, 11 N.H. 431 (1840), the court reasoned: 


'"* * * The costs were never a burthen common to the 
plaintiff and defendant. No judgment was recovered against 
the defendant for the costs, but only against the plaintiff 
alone. Nor does it appear that the defendant was ever in 
any manner under liability therefor to the judgment creditor. 
By the payment of the costs then, the defendant clearly was 
not relieved from any burthen common to plaintiff and 
defendant; and it not appearing that he had expressly assumed 
to pay any portion thereof to the plaintiff, we can discover no 
principle, either of law or equity, entitling the plaintiff to 
contribution, in respect of the costs on question.” P. 434. 


Naylor, supra, while denying counsel fees as unproved, does not sub- 
scribe to the foregoing if it be shown the expenses were incurred ina 
defense which is not frivolous, but is prudent and hopeful, though unsuc- 
cessful. A dissenting opinion points out that the majority predicates its 
ruling upon numerous cases where the expenses were actually authorized. 
In any event, Naylor was not decided in a vacuum, but was based upon the 
fact that the defénse which the co-surety there had made 
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"to the suit against itself was not frivolous, although it did 


not prevail. It presented serious issues of law and fact, 
was prudent and hopeful, one which counsel might well 


have made with reasonable expectation that it might suc- 
ceed. . ." P. 323 (emphasis added.) 


The court cited United States Fidelity & Guaranty Co. v. Woo dson County, 
145 Fed. 144 (C.C.A.8, 1906), which contains the detailed history of the 


prior litigation. But that situation is entirely distinguishable from the 
defense of Davis, who raised no genuine issue of material fact, or serious 


question of law. 


Neither can it be ignored that Davis defended himself upon four 
indemnity liabilities, while Zarpas is involved in only two of them. In 
no event was Davis equitably entitled to contribution for half his alleged 
attorney's fee, and court costs, aside from the necessity to require 
contribution also from Spradlin. | 

Finally, there was no legal proof of the amount or reasonableness 
of the attorney's fee. Naylor, supra. Not even a bill was tendered, asa 
minimum. Nunan v. Timberlake, 66 App. D.C. 150, 85 F. ad 407 (1936). 
Davis did not make a claim for this in his third-party complaint, as 
required by Rule 9 (g). Moreover, Davis averred in his affidavit that 
he incurred an “attorney's fee" of $1,500.00. The record shows that 
Messrs. Bindeman and Kohn also represented Spradlin. Zarpas was 
deprived of cross examination to develop whether this sum did or did 
not include a charge for the representation of Spradlin and to what extent 
it was incurred in connection with matters solely involving Davis, such 
as defenses personal to Davis or Davis' third-party action against Zarpas. 


Iv. 


THE AMOUNT OF INTEREST AWARDED WAS ERRONEOUS 


Interest upon the whole contribution award was allowed from 13 
March 1959. Yeti it was not until July, 1959, that Davis discharged the 
principal debt. Thus, the judgment incorrectly requires the payment of 
interest from a date preceding the date Davis parted with his money. 


Sections 28-2707 and 2708 of our local Code involve liquidated 
debts, damages for breach of contract, and torts, and have no applica- 
tion with regard to the question of interest vel non before judgment. Of 
course, even in the absence of statute or contract, interest may be 
recovered "by way of damages for unreasonably withholding payment 
of an overdue account.” Young v. Godbe, 82 U.S. (15 Wall.) 562, 566, 
21 L.Ed. 250, 251 (1873). But such damage was not claimed in the 


third-party complaint, although required to be. Rule 9 (g). In District 
of Columbia v. Metropolitan Railroad Co., 8 App. D.C. 322, 377 (1896), 
this Court stated: 


"Tt is true that, in order to be allowed, (interest) should be 
claimed in the declaration. . ." P. 377. 

Davis' action is equitable in nature, and not one upon an account or debt. 
Nor can it be said, with propriety, that Zarpas unreasonably withheld 
payment in the light of the undisputed facts. Until judgment was entered 
against him, he was entitled to anticipate, at the very least, that Davis 
would seek reimbursement from his friend Spradlin, who had covenanted 
to exonerate Zarpas entirely, and was also no doubt liable for the entire 
sum directly to Davis. Stearns, supra, nb 9. Moreover, Zarpas was 
rightfully entitled to await final adjudication of his substantial defenses 
to Davis' claim, and until such judgment the amount necessary to be 
tendered by Zarpas was not legally ascertainable, especially since the 
third-party complaint made no mention of Spradlin's alleged insolvency. 
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Finally, it is incontrovertible that from the time he was served 
with process, in March, 1956, until August, 1959, Davis delayed the 
litigation by numerous failures to proceed diligently, and by interposing 
ineffectual and insubstantial defenses which were subsequently held to 
be without merit. During that period of over three years, the surety's 
claim increased by approximately 20% because of interest. To pass on 
to Zarpas this interest liability, by way of contribution, compels Zarpas 
to pay for Davis' laches. What the Supreme Court ruled in Redfield v. 

Ystalyfera Iron Co., 110 U.S. 174, 3 S.Ct. 570, 28 L. Ed. 109 (1884), 
should govern here: | 


"But where interest is recoverable, not as part of the contract, 
but by way of damages, if the plaintiff has been guilty of 


laches in unreasonably delaying the prosecution of his claim, 


it may be properly withheld. . . | 


'"* *® * and when (judgment) has been, as in the present 
instance unreasonably delayed by the neglect of the plaintiff, 
he cannot justly claim interest by way of damages for delay 
which has been altogether his own."" Pp. 176-7. 


CONCLUSION 


It is respectfully submitted that the judgment below should be 
reversed outright with instructions to grant appellant's motion for 
summary judgment; or the cause ought to be remanded for further 
proceedings to allow appellant an opportunity to establish his Third, 
Fourth and Sixth Defenses, with instructions to limit any recovery to 
one-third of the principal debt unless Spradlin's insolvency is proved 
by Davis, to limit contribution for interest to interest which accrued 
to March, 1956, and to limit interest upon any contribution award to 
run only from date of such final judgment. | 


Respectfully submitted, 


SUSSHOLZ and SADUR 


Leonard B. Sussholz 
Marvin P. Sadur 


Attorneys for Appellant 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


STANDARD ACCIDENT INSURANCE COMPANY 
a corporation 
Plaintiff 


vs. 


SPRADLIN CONSTRUCTION COMPANY, INC. “4 
a corporation = 


et al 
Defendants 


vs. 


SAMUEL N. ZARPAS 
: Third-party Defendant 


Civil Docket 


Defendant Spradlin served. | 
Defendant Davis served. | 
Answers of defendants, and motions to bring in Zarpas as 
Third-party defendant. | 
Order that unless on or before March 14, 1957, cause is 
shown to the contrary this action shall stand dismissed for 
failure to prosecute. | 
Default against Spradlin Construction Company, and case 
calendared. 

Order vacating order of Feb. 19, 1957. 


Motion of pltf. for summary judgment; affidavits and 


exhibits. 
Opposition and affidavits of defendants Spradlin and Davis, 

and order granting said defendants leave to name Zarpas as 
3rd party deft. | 
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Amended answers of defendants Spradlin and Davis. 
Third party summonses of Spradlin and Davis issued 
against Zarpas. 


Third-party deft. Zarpas served. 
Motion of deft. Davis and Spradlin for rehearing * * *. 


Order granting summary judgment for pltf. against defts. 
Davis.and Spradlin. 

Motion of deft. Davis to stay decision on motion for re- 
hearing; and affidavit. 

Answer of 3rd party Zarpas to complt; counterclaims and 
cross¢laims against defts. Davis and Spradlin. 

Order denying motions for rehearing. 

Motion of pltf. to amend judgment order nunc pro tunc. 


Opposition of deft. Davis to motion to amend. 


Order amending summary judgment nunc pro tunc. 

Notice of appeal by deft. Davis. Copies mailed to attys 
for pltf. and 3rd party deft. Zarpas. 

Default on counterclaims and cross-claims of 3rd party 
deft. Zarpas vs. defts. Spradlin and Davis. 

Withdrawal of third party complaint filed by deft. Spradlin 
vs Zarpas with prejudice, without costs, & withdraw, 


without prejudice or costs, counterclaim of Zarpas vs. 
Spradlin by consent. 

Consent order setting aside default entered 2-24-58 on 
crossclaim and counterclaim of 3rd party deft. Zarpas vs. 
deft. & 3rd party pltf. Davis; & directing that answer to 
crossclaim and counterclaim shall be accepted for filing. 
Answer of Davis to counterclaim and crossclaim. 
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| 
Order setting aside default on crossclaim; answer to be filed. 


Answer of deft. Spradlin to crossclaim. | 


Bill of costs as taxed by Clerk of USCA in sum of $94.12. 


Costs taxed for pltf. vs. defts. Davis and Spradlin, $34. 00. 

Judgment vs. deft. Davis for the sum of $6, 877. 31 with inter- 
est and costs in this Court and costs on appeal nsatisfied” per 
atty for pltf. ! 
Motion of third-party pltf for summary judgment; affidavit of 
Davis; Exhibit "A." 
Opposition of third-party deft to motion of third-party pltf for 
summary judgment and motion of third-party deft 
ry judgment; affidavits (2); exhibits (5.) 


Order for summary judgment*:* *. 


Notice of Appeal by third-party deft* * *. 


Stipulation of third-party pltf and third-party deft for filing 
of letter in this cause and becoming part of the record on 
appeal, (fiat - Matthews, J.) filed. 

Letter dated August 27, 1959 to Dexter M. Kohn from 


Sussholz and Sadur filed. | 


JACKET 


June 22, 1956 Motions to bring in third party deft. Samuel Zarpas 


x * * 


granted. Judge aa 


May 6, 1957 Motions of pltf. for summary judgment vs. Davis and 


Spradlin granted. Judge McGarraghy 


January 7, 1958 Motion for order to amend judgt. nunc pro tunc 


argued & granted. Judge McGarraghy 


[Filed April 16, 1957] 


* * *OPPOSITION TO MOTION OF PLAINTIFF 
FOR SUMMARY JUDGMENT 


* * * 


* * *Process has been issued against said Zarpas and this 


matter is now pending. 


/s/ J. E. Bindeman 
Attorney for Defendants 


[Filed May 9, 1957] 
U. S. Marshal's Return of Service 
* * * 

I hereby certify and return I served the annexed Summons & 
Complaint on the therein-named Samuel N. Zarpas by leaving copies 
thereof at his usual place of abode as directed by attorney, by handing 
to and leaving a true and correct copy thereof with Mrs. Samuel N. 
Zarpas * * * at 1129 Fern Street N. W. in the said District * * * on 
the 7th day of May 1957. 


[Filed December 9, 1957] 
Certificate of Mailing 

I certify that I mailed, postage prepaid, copy of the Motion of 
plaintiff to amend judgment order nunc pro tune, * * *to Theordore 
Kligman, Esq., Attorney for Defendant, William H. Spradlin, Jr., 
436 Wyatt Building, Washington, D. C. andJ. E. Bindeman, Esq., 
Attorney for Defendant, John H. Davis, 436 Wyatt Building, Washing- 
ton, D. C., this 9th day of December 1957. 


/s/ Lowry N. Coe 
Attorney for Plaintiff 


[Filed January 3, 1958] ~ 


I hereby certify that a copy of the foregoing Points and Authorities 
was mailed, postage prepaid, this 3rd day of January, 1958, to Lowry 
N. Coe, Esq., attorney for plaintiff, * * * and Theodore Kligman, Esq., 
attorney for defendant William H. Spradlin, Jr., 333 Investment Build- 
ing, Washington, D. C. | 


/s/ J. E. Bindeman 


I certify that I mailed a copy of the foregoing order, postage pre- 
paid, to J. E. Bindeman, Esq., attorney for defendant John H. Davis, 
436 Wyatt Building, Washington, D. C., and Theodore Kligman, Esq., 
attorney for defendant William H. Spradlin, Jr., 436 Wyatt Building, 
Washington, D. C., this 20th day of January, 1958. | 


/s/ Lowry N. Coe 
Attorney for Plaintiff 


[Filed May 6, 1958] | 
ANSWER OF DEFENDANT SPRADLIN TO CROSSCLAIM 

First Defense | 

The Crossclaim fails to state a cause of action upon which relief 


can be granted. 
Second Defense 
Defendant Spradlin denies the allegations contained in said 
Crossclaim and prays for such relief as may to the Court seem meet 


and proper. | 


/s/ Dexter M. Kohn — 
Attorney for defendant Spradlin 
ase Wyatt Baliding 


[Proof of Service] 


[Filed 25 August 1959] 
MOTION OF THIRD PARTY PLAINTIFF 
FOR SUMMARY JUDGMENT 
Comes now defendant and third party plaintiff herein, John H. 
Davis, by counsel) and moves this Honorable Court to enter summary 
judgment in the amount of Three Thousand One Hundred Twenty-four 
and 04/100 Dollars ($3124. 04) besides interest from March 15, 1959, 
and costs of Sixty-four and 06/100 Dollars ($64. 06) as well as attorney's 
fees in the amount of Seven Hundred Fifty Dollars ($750. 00) in addition 
to costs for third party proceedings and for reason therefor, third party 
plaintiff states that there are no material questions of fact to be resolved 
and that pursuant to Rule 56 F.R.C.P. he is entitled to summary judg- 
ment as a matter of law on the basis of the pleadings filed herein and as 
more fully set forth in the Affidavit of John H. Davis, third party plain- 
tiff, attached hereto and the Points and Authorities filed in support 
hereof. 
/s/ J. E. Bindeman 
/s/ Dexter M. Kohn 
426 Wyatt Building 


Washington 5, D. C. 
Attorneys for Third Party Plaintiff 


[Filed 25 August 1959] 


AFFIDAVIT OF JOHN H. DAVIS 


DISTRICT OF COLUMBIA ss: 

John H. Davis being first duly sworn on oath according to law, 
deposes and states as follows: 

1. That he is a defendant and the third party plaintiff in the 
above-entitled cause. 

2. That affiant was a party to four agreements wherein he and 
others agreed to indemnify the Standard Accident Insurance Co., a 
corporation, plaintiff herein, for any losses sustained as surety on 
such four completion bonds. 
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3. That on two of such additional indemnity contract provisions, 
the third party defendant, Samuel N. Zarpas, was also a party agreeing 
to indemnify the said plaintiff surety company. | 

4. That as a result of the Order of this Court entered famary 
28, 1958, granting final judgment against this defendant and third party 
plaintiff in favor of plaintiff, which judgment has been affirmed by the 
United States Court of Appeals, your affiant has paid to plaintiff the 
following sums: Five Thousand Dollars ($5, 000. 00) on March 13, 1959; 
Fifteen Hundred Dollars ($1500. 00) on May 22, 1959, and Three Thou- 
sand Three Hundred and 66/100 Dollars ($3300. 66) on July 20, 1959; or 
a total of Nine Thousand Eight Hundred and 66/100 Dollars ($9800. 66). 
In addition thereto, he has paid One Hundred Twenty-eight and 12/100 
Dollars ($128.12) as Court costs and incurred attorney's fee in defense 
of such civil action in the amount of One Thousand Five Hundred Dollars 
($1500.00). Atfiant states that his defense to said action was interposed 
in good faith and in the belief that plaintiff was not entitled to prevail 
against him as may be seen in his briefin the. United. States, 

Court of Appeals, which is attached to this affidavit as Exhibit "A" and 


is incorporated herein and made a part hereof. 
5, That the agreements in which the third party defendant joined 
affiant and defendant William H. Spradlin, Jr. as co-indemnitors in- 
volved losses totalling Six Thousand Two Hundred Forty-eight and 09/100 
Dollars ($6248. 09) including interest out of the total of Nine Thousand 
Fight Hundred and 66/100 ($9800. 66) paid by affiant representing the 
loss on the four agreements in which he was a party to the additional 
indemnity provision. | 
6. Affiant is informed and believes and therefore avers that the 
defendant William H. Spradlin, Jr., who also joined in said two addi- 
tional indemnity agreements, is insolvent and unable to contribute his 
pro rata share to the judgment paid by affiant, nor to the expenses and 
attorney's fee incurred in connection therewith. 
/s/ John H. Davis 


[Jurat August 24, 1959] 


[Filed September 23, 1959] 


OPPOSITION AND COUNTER-MOTIONS OF 
THIRD-PARTY DEFENDANT 


Comes now Samuel N. Zarpas, third-party defendant, by his 
attorney, Leonard B. Sussholz, to interpose his opposition to the mo- 
tion for summary judgment of third-party plaintiff John H. Davis, and 
said Zarpas respectfully moves the Court for summary judgment against 
third-party plaintiff upon the third-party complaint, expressly reserving 
the right to trial by jury in the event third-party defendant's legal the- 
ories are rejected, upon the following ground: 

1. From the standpoint of the legal theory asserted by third- 
party plaintiff Davis, there exist genuine issues of material fact triable 
by jury, or third-party plaintiff is not entitled to judgment as a matter 


of law, as appears from the record herein, the annexed affidavits of 


Samuel N. Zarpas'and Leonard B. Sussholz, and the annexed exhibits, 
marked *Zarpas 1 through 5." 

2. From the standpoint of the legal theories advanced by third- 
party defendant Zarpas, there are no genuine issues of material fact 
and this movant is entitled to judgment as a matter of law, as appears 


from the record, and the aforesaid affidavits and exhibits. 
* * * * * 


[Filed September 23, 1959] 
AFFIDAVIT OF SAMUEL N. ZARPAS 


DISTRICT OF COLUMBIA SS: 
Samuel N. Zarpas, being first duly sworn under oath deposes 

and says as follows: 

1. That he is the third party defendant herein and makes 
this affidvait upon his own behalf. 

2. That the exhibit marked "Zarpas 1 " isa 
true and correct copy of the written agreement, dated 9 January 1950, 
and executed and delivered by William H. Spradlin, Jr., who is the 
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defendant herein, and who is also described in said agreement as Wm. 


Harry Spradlin. 

3. That for more than six (6) years soueimoeniya prior to 
and until 1 September 1957, affiant regularly resided at 1129 Fern Street, 
Northwest, in the District of Columbia, and maintained a = in the 
local telephone directory. | 

4. That he was the Secretary, office manager, and account- 
ant of defendant Spradlin Construction Company, Inc., a corporation 
organized in the District of Columbia on or about the first day of April, 
1949; that J. E. Bindeman, attorney herein for Davis, was also then the 
attorney for said corporation as well as for Davis; and that said attorney 
prepared the aforesaid indemnity agreement, dated 9 January 1950. 

5. That before affiant executed the two (2) indemnifying 
agreements which are the subject of the third party complaint herein, 
Davis personally represented to affiant that he, Davis, would invest the 
cash sum of $15, 000. 00 in said Company, directly or indirectly, in order 
to provide said Company with sufficient working capital to perform cer- 
tain of its construction contracts, two of which, the University of Mary- 
land poultry and seismograph contracts, are now involved herein. 

6. That when affiant executed subject indemnifying agree- 
ments, on or about 4 and 19 October 1949, he relied upon o aforegoing 
representation of Davis. | 

7. That when affiant learned, through Davis, that Davis re- 
fused to make said investment, affiant withdrew from said Company and 
entered into the aforesaid agreement of 9 January 1950. | 

8. That affiant subscribed to one-third (1/3) of the corpor- 
ate stock of said Company in reliance upon the representation of the 
aforesaid Mr. J. E. Bindeman, who was also then counsel for Davis, 
that in order to form a District of Columbia corporation it was neces- 
sary that all corporate stock had to be subscribed for, and in further 
reliance upon the express promise of Davis, communicated directly to 
affiant, that Davis would provide sufficient funds to said Company for 
working capital in order to perform its contracts, and it being further 
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expressly agreed that upon such investment by Davis affiant would trans- 
fer his corporate stock to Davis or Davis’ designees. 

/s/ Samuel N. Zarpas 
[Surat September 17, 1959] 


[Filed September 23, 1959] 
AFFIDAVIT OF LEONARD B. SUSSHOLZ 


DISTRICT OF COLUMBIA SS: 

Leonard B. Sussholz, being first duly sworn under oath deposes 
and says that he is counsel herein for third-party defendant Samuel N. 
Zarpas and further says: 

1. That annexed hereto, as exhibit "Zarpas_ 2 ," isa true 
copy of letter dated 2 July 1957 which affiant personally mailed to the 
addressees. 

2. That annexed hereto, as exhibit "Zarpas 3 ,™"is a true 
copy of letter dated 9 July 1957 which affiant received from J. E. 
Bindeman, counsel of record herein for third-party plaintiff John H. 
Davis. 

3. That annexed hereto, as exhibit "Zarpas 4 ," is a true 
copy of letter dated 18 November 1957 which affiant personally mailed 
to the addressee. 

4. That annexed hereto, as exhibit "Zarpas 5 ," is a true 
copy of duplicate original letter, dated 18 March 1958, bearing the 
genuine signature of William H. Spradlin, Jr., defendant herein, which 
signature is known to affiant. 

5. That with respect to the affidavit filed herein 27 May 1957 by 
J. E. Bindeman, as counsel of record for third-party plaintiff Davis, 
affiant Leonard B. Sussholz avers as follows: 

a. That he visited the office of the said J. E. Bindeman on 
Friday, 24 May 1957, and exhibited to him the written agreement of 
complete exoneration, dated 9 January 1950, (exhibit "Zarpas 1") by 
and between defendant Spradlin and third-party defendant Zarpas, and 
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confirmed that same had been prepared by the said Bindeman, and in- 
quired the basis of the third-party complaint of Spradlin eeatiet Zarpas 


in view of said agreement. 
b. That this affiant expressed surprise that Davis was not 
crossclaiming herein against Spradlin, and that both Davis and Spradlin 
were being represented by joint counsel; and affiant further stated that 
summary judgment had already been awarded the surety against Davis 


and Spradlin who, while served with process the year before, | had failed 


to give Zarpas a due process opportunity to join in the defense, before 
the Court had, on 6 May 1957, granted summary judgment, although the 
said Zarpas had substantial relevant defenses; that although a motion for 
rehearing by Davis and Spradlin was then pending, such motion is con- 
fined to matters overlooked by the court when it originally granted sum- 


mary judgment; that such summary judgment actually was granted before 
Zarpas had even been served with process; that Zarpas had not delivered 
the suit papers to affiant until on or about the 15th of May 1957; and that 
affiant would expedite filing responsive pleadings but declined to do any 
act which might jeopardize the right of Zarpas to rely upon the lack of 
due process notice, among other defenses, as a bar to recovery of con- 
tribution by either Davis or Spradlin against Zarpas, by reagon of the 
history of the controversy. 
c. That affiant worked in his office and in the library of 

this Courthouse Saturday, Sunday, Monday, the 25th, 26th and 27th days 
of May, 1957, and after extensive research and review of voluminous 
pleadings, affidavits, exhibits, and legal memoranda then part of the 


record herein, filed herein responsive pleadings by Zarpas, within 
twenty days after being served with process. 

6. That on at least three occasions, between the period 15 June 
1957 and 15 February 1958, affiant talked with Theodore Kligman, Es- 
quire, co-counsel of record for defendant Spradlin, Dexter Kohn, Es- 


quire, co-counsel of record for both Spradlin and Davis, and the sec- 
retary to J. E. Bindeman, counsel of record for Davis, all of whom 
then occupied Suite 436 Wyatt Building, in the District of Columbia, and 
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requested that answers be filed to the crossclaims and counterclaims 
of Zarpas against Davis and Spradlin. 

| /s/ Leonard B. Sussholz 
[Jurat September 22, 1959] 


[Filed September 23, 1959] EXH. ZARPAS 1 


THIS AGREEMENT, Made this 9th day of January, 1950, by and 
between WM. HARRY SPRADLIN, party of the first part, hereinafter 
called "SPRADLIN, " and SAMUEL N. ZARPAS, party of the second 
part, hereinafter called "ZARPAS." 

WITNESSETH: 

WHEREAS, Zarpas is the holder of 333 shares of the common 
stock of Spradlin Construction Co. Inc., and 

WHEREAS, the said Zarpas desires to sell and the said Spradlin 
desires to buy said shares, and 

_ WHEREAS, the said Zarpas has guaranteed the performance of 
the Spradlin Construction Co. Inc. on certain construction jobs. 

NOW, THEREFORE, the parties do agree as follows: 

1. That Zarpas will immediately, upon the execution hereof, 
transfer, assign and set-over to said Spradlin the said 333 shares of 
common stock of Spradlin Construction Co. Inc. 

2. That Spradlin shall pay to Zarpas the following consideration 
therefor: 

A. Spradlin agrees to pay to Zarpas immediately upon the 
transfer of said shares the sum of $11, 137. 82 in cash. 

B. Spradlin further agrees to assume and complete pay- 
ments on certain indebtedness of Zarpas to said Spradlin Construction 
Co. Inc. in the amount of $5, 512.18, same being evidenced by promis- 
sory note dated — , signed by said Zarpas and being pay- 
able to said corporation. 

3. That Spradlin agrees to save Zarpas harmless from any and 
all liability that he, the said Zarpas may incur by virtue of his having 
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guaranteed the performance of the Spradlin Construction Co. Inc. on 
the following construction jobs: 


(1) Seismograph Building, Navy Department, 
White Oak, Maryland. 


(2) Poultry Houses, College Park, Md. 
(3) Seed Storage Building, Glendale, Md. 
4, That either of the parties hereto will execute any further or 
additional assurances in order to effectuate the above. | 
5. This agreement is intended to bind, not only the parties hereto, 
but their heirs, executors, administrators and assigns. 
IN WITNESS WHEREOF, the parties of the first and second 
parts have hereunto set their hands and seals on the day and year first 
hereinbefore written. | 


Witness: 


/s/ J. E. Bindeman /s/ William H, Spradlin, Jr. (SEAL) 


as to both /s/ Samuel N. Zarpas | (SEAL) 


[ Filed September 23, 1959] 
EXH. ZARPAS 2 
2 July 1957 


Messrs. J. E. Bindeman and 

Theodore Kligman 
Wyatt Bldg. 
Washington 5, D.C. 
Re: Standard Accident v. | 

Spradlin Construction, etc., et al. 

Gentlemen: 

On May 27, 1957, I filed and served you with copies of 
cross claims and counterclaims on behalf of Samuel N, Zarpas. 
Evidently, you have not yet filed or served your responsive 
pleadings. Please advise. 


Cordially, 
/s/ Leonard B, Sussholz 


| 


[ Filed September 23, 1959] 
EXH. ZARPAS 3 


Theodore Kligman ’ LAW OFFICES 
Associate J. E. BINDEMAN 
WYATT BUILDING 
777 Fourteenth St., N. W. 
Washington 5, D. C. 


July 9, 1957 


Leonard B. Sussholz, Esq. 

Pennsylvania Building 

Washington 4, D. C. Re: Standard Accident v. Spradlin 
Construction, etc., et al. 

Dear Leonard: 


I have your letter of July 2 relative to pleadings which 
are due in the above entitled matter. I have written Mr. 
Spradlin and requested his comments with reference to your 
previous letter. 


I will appreciate very much your extending my time 
to answer in this matter so that I might be able to ascertain 
Mr. Spradlin's wishes. 

I hope to file responsive pleadings very shortly. Thank- 
ing you for your cooperation, I am 


Sincerely yours, 


/s/ J. E. Bindeman 
JEB:ssn 


[ Filed September 23, 1959] 


EXH. ZARPAS 4 
November 18, 1957 


J. E. Bindeman, Esq. 

Wyatt Building 

777 Fourteenth Street, N. W. Re: Standard Accident v. 
Washington 5, D.C. Spradlin v. Zarpas 


Dear Jack: 


I have heard nothing further from you since your letter 
to me of July 9, 1957, regarding the above matter in which you 
have not yet filed responsive pleadings to my pleadings. Please 
advise. 
Yours very truly, 


his /s/ Leonard B. Sussholz 


[Filed September 23,1959] | 
EXH. ZARPAS 5 


DORSET CONTRACTING CO., INC. 4508 HAMILTON STREET 
HYATTSVILLE, MD. | 


March 18, 1958 


Mr. J. E. Bindeman 
Wyatt Building 

777 Fourteenth St. N. W. 
Washington 5, D. C. 


Dear Jack: | 


Receipt is acknowledged of your letter of March 17th, relative to 
the claims of Standard Accident Company, Sam N. Zarpas, John H. 
Davis and the undersigned. 


I am pleased to be informed that Mr. Zarpas and his attorney 
have agreed to dismiss the third party complaint that was erroneously 
filed, without my knowledge, against Mr. Zarpas. I can appreciate the 
position that Mr. Sussholz has taken on behalf of his client, by being 
reluctant to dismiss his cross claim against me as it may adversely af- 
fect his position in his counter claim against John H. Davis. Thus, it 
is my desire, in accordance with our previous conversation, that you 
should see that I have proper representation in this matter to protect 
my interests. 


As previously suggested to you, it appears that this entire matter 
has been magnified out of its proper prospective by the continuance of 
legal action by all parties, especially in view of the fact that the re- 
lease given to Mr. Zarpas was first discussed with John H. Davis, and 
agreed to by him as in the best interests of the business. I am of the 
opinion that this matter could probably be settled more amiably by at- 
tempting negotiations with Standard Accident Company rather than the 
continuing hostile action between the aforementioned parties. 


Should you desire my personal appearance for any reason, I shall 
make myself available at your convenience, however, it would be de- 
sirable if such a meeting could be arranged after the expiration of my 
working day. | 


Very truly yours, 


/s/ William H. Spradlin, Jr. 


ce: Mr. S. N. Zarpas 
Mr. Leon Sussholz 


[Filed December 9, 1959] 


ORDER FOR SUMMARY JUDGMENT 

This cause came on to be heard upon the motion of third party 
plaintiff, John H. Davis, for summary judgment against third party 
defendant, Samuel N. Zarpas, and upon opposition thereto and upon the 
motion of the said third party defendant for summary judgment against 
the third party plaintiff, and the same having been argued in Open 
Court, and thereupon, upon consideration thereof and of the exhibits 
and affidavits filed herein, it is by the Court, this 9th day of December 
1959, 

ADJUDGED, ORDERED AND DECREED as follows: 

1. That the motion of third party plaintiff, John H. Davis, for 
summary judgment be and the same is hereby granted. 

2. That the motion of third party defendant, Samuel N. Zarpas, 
for summary judgment be and the same is hereby denied. 

3. That judgment is hereby entered in favor of the third party 
plaintiff, John H. Davis, against defendant, Samuel N. Zarpas, in the 
sum of Three Thousand One Hundred Twenty-four and 04/100 Dollars 
($3124. 04) besides interest from March 13, 1959, costs of Sixty-four 
and 06/100 Dollars ($64. 06) and attorneys’ fees in the amount of Seven 
Hundred Fifty and no/100 Dollars ($750. 00) besides costs of third party 
proceedings herein. 

4, This is a final judgment and the Court makes an express de- 
termination that there is no just reason for delay and directs the Clerk 
to enter the foregoing judgment. 

5. That execution herein, pending appeal, will be stayed, upon 
the filing by third party defendant of a supersedeas bond, with surety 


approved by the Court, in the sum of Four Thousand One Hundred 
Twenty-five and no/100 Dollars ($4125.00) or by the filing by the de- 
fendant with the Clerk of Court a cash bond in the sum of Four Thou- 
sand One Hundred Eimer y are and no/100 Dollars ($4125. 00). 
/s/ Burnita Shelton Matthews 
JUDGE 


[Filed January 8, 1960] 
NOTICE OF APPEAL 
Notice is hereby given this 8th day of January, 1960, that Third- 
party defendant SAMUEL N. ZARPAS hereby appeals to the Uni nited 
States Court of Appeals for the District of Columbia Circuit from the 
judgment of this Court entered on the 9th day of December, 1959, in fa- 
vor of JOHN H. DAVIS, third-party plaintiff against said a N. 


ZARPAS, third-party defendant. 
* * 


[Filed January 29, 1960] 


STIPULATION 


It is stipulated by and between third party plaintiff and third party 


defendant, through counsel, that the letter dated August 27, 1959, from 
Leonard B. Sussholz, Esquire, attorney for third party defendant, to 
Dexter M. Kohn, Esquire, attorney for third party plaintiff, be filed 
with the record of this cause and become a part of the record on appeal, 
as the subject matter of said letter was orally stipulated by both counsel 
in the presence of the trial judge prior to oral argument on the counter 


motions for summary judgment filed herein by the respective parties. 
* * * oe * 


[Filed January 29, 1960] 


SUSSHOLZ AND SADUR 
ATTORNEYS AT LAW 
Pennsylvania Building 

Washington 4, D.C. 


August 27, 1959 


Dexter M. Kohn, Esquire 
Wyatt Building 
Washington 5, D. C. 
Rez: Davis vs. Zarpas 
Dear Dexter: 


Thank you for consenting to extend to me at least thirty (30) days 
within which to file a response to your epistle. 


After verification, I concede Spradlin is a non-resident of the 
District. He lives at 3262 Queenstown Drive, Mt. Rainier, Maryland, 
and is employed by the Dorset Contracting Company, Inc., 4508 Hamil- 
ton Street, Hyattsville, Maryland. 


Sincerely, 


/s/ Leonard 
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COUNTERSTATEMENT OF THE CASE 

SUMMARY OF ARGUMENT 

ARGUMENT: 

I. Appellee, Having Paid More Than His 

Proportionate Share Of The Common Burden 
Of The Co-Sureties, Is Entitled To Contribution 
Davis Is Entitled To Contribution For The 
Principal Debt, Interest Thereon, Court 
Costs And Attorney's Fees . * ; 
The Proportionate Share Of The Common 
Burden To Be Borne By Zarpas Is One-Half, 
As The Third Co-Surety Is Insolvent And 
Beyond This Jurisdiction .o Ss 


CONCLUSION 
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Restatement of Security (1941): 


Sec. 149, p. 420 er 
Sec. 149, Comment b, p. 42 
Sec. 154 (2), p. 430 


Stearns, Law of Suretyship (5th Ed., 1951): 


Sec. 11.18, p. 481 
Sec. 11.21, p. 487 
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(i) 


APPELLEE'S STATEMENT OF QUESTION PRESENTED 


In the opinion of appellee the question presented is whether 
appellee Davis, one of three: co-sureties on two additional in- 
demnity agreements given to secure a corporate surety on 
certain completion bonds, is entitled to contribution by means 
of third party action against one co-surety, appellant Zarpas, 
for one-half of all sums paid, including attorney's fee incurred 
in defense of the claim, court costs and interest, following 
rendition of judgment against appellee in favor of the corporate 


surety, where: 


(a) the original suit by the corporate surety failed to 


name Zarpas as a party defendant; 


(b) judgment was obtained by the corporate surety 
against Davis and a third co-surety, Spradlin, which judg- 
ment was satisfied by Davis together with interest and court 
costs; and 


(c) the co-surety Spradlin was a non-resident of the 
District of Columbia and insolvent at least from and after 
the time when appellee satisfied the judgment outstanding 
against them. 


UNITED STATES COURT OF APPEALS | 
For The District Of Columbia Circuit 


No. 15,572 


SAMUEL N. ZARPAS, | 
Appellant, 
| 


JOHN H. DAVIS, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 
COUNTERSTATEMENT OF THE CASE? 


| 
This action was originally instituted by plaintiff, Standard Accident 
Insurance Company, a corporation, hereinafter called "Standard". It 
sued defendant Spradlin Construction Company, Inc. as the original 
obligor on five surety bonds executed in 1949 and sued William Spradlin 
and John H. Davis, appellee herein, as sureties to recover losses al- 
legedly sustained by the plaintiff Standard on such bonds (KIA 1-4). 


- Record references to the brief and joint appendix in case No. 14,419, a prior 
related appeal to which the parties have been permitted to refer by order entered 
herein on March 3, 1960, as set forth infra, will be designated "X Brief" for ap- 
pellee's (appellant in such prior appeal) brief and "XJA" for the joint appendix in 
that case. Thus references herein will be uniform with those in appellant's brief. 
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Spradlin was a party to five indemnity agreements. Davis was a 
party to four indemnity agreements. Although appellant Samuel N. 
Zarpas was a party to three of such indemnity agreements , two of which 
were among the four which Davis had signed, Zarpas was not named a 
party defendant by the plaintiff (XJA 1-4, 16-27). Davis brought Zarpas 
into the proceedings by filing a third party complaint seeking that Zarpas 
pay his proportionate share (XJA 7-9). 


A default was entered against the corporate defendant ( JA 1). 
Prior to the presentation of the order granting leave to file a third party 
complaint against Zarpas, plaintiff Standard moved for summary judg- 
ment against defendants Spradlin and Davis (XJA 9-27 ). Davis opposed 
the plaintiff's motion for summary judgment contending that there were 
genuine issues of material fact concerning the purpose, legality, amount 
and necessity of payments made by Standard pursuant tothe bonds, and 
raised other defenses including those advanced by Zarpas in his answer 
to the third party complaint (KJA 28-41). The District Court granted 
the plaintiff's motion for summary judgment and awarded judgment to 
plaintiff in the full amount claimed. The trial court awarded its cer- 
tificate nunc pro tunc, over the objection of Davis, finding that there was 
no just reason to delay the entry of a final judgment pursuant to Rule 
54(b) FRCP. . Davis appealed such judgment to this Court. Upon such 
appeal the judgment in favor of Standard and against Davis was affirmed, 
No. 14,419, 105 U.S. App. D.C. 22, 263 F. 2d 272 (XJA 32, 41-43; R. 
162). A more extensive statement of facts and discussion of the argu- 
ments presented in the principal action may be found in the brief filed 


by Davis, appellant in said case No. 14,419, and the joint appendix there- 


in, both of which were made part of the record herein by order of this 
Court dated March 3, 1960. 


Thereafter, Davis satisfied the judgment, paying a total amount of 
Nine Thousand Eight Hundred and 66/100 Dollars ($9, 800.66) as follows: 


Amount Date of Payment 


$5, 000.00 March 13, 1959 
1,500.00 May 22, 1959 
3, 300.66 July 20, 1959” 


— 


$9, 800. 66 


Davis also paid a total of One Hundred Twenty-Eight and 12/100 Dollars 
($128.12) in court costs included in the judgment and incurred attorney's 
fees inthesum of Fifteen Hundred Dollars ($1,500.00) for services 
rendered to him in connection with the proceedings in the United States 
District Court for the District of Columbia and the United States Court of 
Appeals for the District of Columbia Circuit (JA 6-7). Thus Davis paid 
and incurred a total of $11, 428.78. | 


Thereupon, Davis filed a motion for summary judgment against 
Zarpas seeking indemnity from said third party defendant for one-half 
of the sums paid by Davis on the two indemnity agreements on which 
Zarpas had joined as co-signer with Spradlin and Davis. In addition, 
Davis sought one-half of the court costs and interest paid pursuant to the 
judgment as well as one-half of the attorney's fees incurred by him in the 
defense of the action (JA 6). In an accompanying affidavit Davis set 
forth the payments referred to above and his belief that Spradlin was in- 
solvent and unable to contribute his pro rata share to the judgment paid 
by Davis or the expenses or attorney's fees incurred in connection there- 
with (JA 7). | 


The motion was opposed by Zarpas who claimed that he had ex- 


ecuted the two indemnifying agreements, which are the subject of the 
third party action herein, relying upon a representation of Davis that 

the latter would invest in the Spradlin corporation to provide additional 
working capital. The affidavit stated that when Zarpas learned that 
Davis did not make such investment he withdrew from the corporation 
and entered into an agreement with Spradlin dated the 9th day of January, 
1950 wherein Zarpas sold to Spradlin his stock in the corporation for a 
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cash consideration, the assumption by Spradlin of certain indebtedness 
of Zarpas to the corporation and the agreement of Spradlin to save 
Zarpas harmless from any liability arising out of his guaranteeing the 
performance of the Spradlin corporation in connection with the three 
performance bonds, two of which are the subject matter of the third 
party action. A copy of the agreement was attached as an exhibit (JA 8- 
10). In addition, Zarpas filed a counter motion for summary judgment 
in his favor (JA 8). 


Zarpas' attorney, Leonard B. Sussholz, Esquire, also filed an 
affidavit setting forth by exhibits correspondence between counsel and a 
copy of a letter from Spradlin to Davis' counsel wherein Spradlin stated 
"the release given to Mr. Zarpas was first discussed with John H. Davis, 
and agreed to by him in the best interest of the business." (JA 10-15). 


The motion for summary judgment with the affidavit of Davis and 
the affidavits and exhibits of Zarpas and his counsel in opposition 
thereto came on for argument before the court. Prior to argument on 
the motion it was stipulated that Spradlin was a resident of Maryland and 
employed there (JA 17, 18). On December 9, 1959, the Court granted 


summary judgment in favor of Davis in the amount of Three Thousand 
One Hundred Twenty-four and 04/100 Dollars ($3,124.04) besides 
interest from March 13, 1959, costs of Sixty-four and 06/100 Dollars 
($64.06) and attorney's fees of Seven Hundred Fifty Dollars ($750.00) 
besides costs of the third party action. The motion of Zarpas for sum- 
mary judgment was denied (JA 16). 


SUMMARY OF ARGUMENT 
I. 


In the principal action plaintiff Standard obtained judgment against 
appellee Davis on two indemnity agreements upon which Davis, Spradlin 
and Zarpas were co-sureties. Appellant Zarpas had not been named a 
party defendant by Standard but was made a third party defendant by 
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Davis. Davis paid the judgment and by his third party action Sought con- 


tribution from Zarpas for one-half of the amount paid by him on the 
principal debt, interest, and court costs as well as for attorney's fees 


incurred in defending such suit. 


Since Davis paid more than his proportion of the obligation for 
which his co-sureties are also liable, he has a "vested right" to claim 
contribution from his co-sureties who are solvent, within the jurisdiction 
and who have paid less than their just portion of the common liability. 
This right cannot be defeated by an agreement between Zarpas and 
Spradlin that the latter will hold Zarpas harmless from any liability that 
might arise as a result of the indemnity agreements. Since it is not 
claimed that Davis was a party to such agreement, same cannot defeat 
Davis' right to compel contribution from Zarpas. | 


When Zarpas signed the indemnity agreements he became a co- 
surety and incurred the obligation to share, on an equal basis, with his 
co-sureties any loss which any of the co-sureties might be called upon 
to pay. If he intended to become a co-surety or to pay a share of such 
potential loss only if Davis invested in the Spradlin Corporation, the 
original obligor, he should have made such condition a part of the in- 
demnity agreement. Since he did not do so, he cannot defeat Davis’ 
claim for contribution by complaining that Davis did not make the ex- 


pected investment. 


The defenses which Zarpas had to the claim of Standard, which 
were also relied on by Davis in his defense of the principal action, were 
before the District Court and thereafter thoroughly briefed and argued 
to this Court on a prior appeal, case No. 14,419. Since neither the court 
below nor this Court held those defenses barred Standard from recover- 
ing, it would seem that the same defenses when raised by Zarpas at this 
time cannot bar recovery by Davis for contribution. : 
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I. 


Where one of the co-sureties has been sued and compelled to pay 
interest, court costs and incurred expenses, including attorney's fees 
to defend the suit, he is entitled to contribution from the co-sureties 
for these items as well as the principal of the debt he has paid, pro- 
vided the defense to the action was not frivolous but was prudent and 
hopeful, even though unsuccessful. 


Here there is ample evidence in the record to support all of the 
disbursements and the obligation which Davis has incurred. Zarpas 
cannot challenge Davis’ good faith in resisting Standard's suit when 
Zarpas, after having been impleaded as a third party defendant, asserted 
defenses that were unknown to Davis and were in addition to the substan- 
tial defenses already pleaded by Davis but which Davis also urged upon 
the court below and this Court. 


Davis is entitled to contribution for attorney's fees, not as 
damages or costs, but as reimbursement for having paid for a defense 
which all the co-sureties were obliged in equity to share equally. Simi- 
larly, the court costs were a burden common to the co-sureties and 
Davis is entitled to contribution for paying these. 


Ii. 


Spradlin, though a party to this civil action in the court below, is 


not a resident of the District of Columbia; he lives and works in Mary- 
land. In addition Zarpas has not controverted the allegation that 
Spradlin is insolvent. Accordingly, Davis and Zarpas must share the 


loss sustained on the two indemnity agreements with which we are here 
concerned, each bearing one-half of the loss which has thus far been 
borne entirely by Davis. 


Zarpas' claim that he should at best be required to contribute 
only one-third of the judgment, and that Davis should then proceed 
against Spradlin is patently unfair. 
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Davis and Zarpas should be in equal positions on the indemnities 


which both executed. Davis has paid the entire judgment. He should 
receive one-half from Zarpas. Then both would be in equal positions 
and entitled to pursue whatever remedy may be available against the 
ostensibly insolvent non-resident, Spradlin. 


ARGUMENT 


I 


I. 


APPELLEE, HAVING PAID MORE THAN HIS PROPORTIONATE 
SHARE OF THE COMMON BURDEN OF THE CO-SURETIES, Is 
ENTITLED TO CONTRIBUTION 


"The test of cosuretyship is a common liability for 
the same debt or burden. This liability may arise at the 
same time or at different times, out of the same writing 
or out of many writings. A common interest and a com- 
mon burden alone are required to create the relation, and 
to enable the cosurety who has paid more than his due | 
proportion to claim contribution from those who have paid 
less than their just proportion of the common liability." 


United States Fidelity & Guaranty Co. v. Naylor, 237 Fed. 
314, 316 (C.C.A. 8, 1916). | 


The payment by Davis of the judgment obtained Saint Spradlin 
and Davis by the plaintiff enabled Davis to seek contribution from, not 
only Spradlin, but also Zarpas, for both were co-sureties on the same 
additional indemnity agreements which are here involved. Restatement 

of the Law of Security (1941) Sec. 149, p. 420; Indemnity Ins. Co. of 
North America v. American Sure , 268 N. Y. S. 203, 239 App. Div. 
522 (1933); Stearns, Law of ee eS ed., 1951) Sec. 11.18, p. 481. 


The equity for contribution is a "vested right" and is available 
for the protection of the surety until his release from all liability in 
excess of his ratable share of the common burden. No one can take away 


such right. Stearns, supra, Sec. 11.18, p. 481. 
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Neither the plaintiff, Standard Accident Insurance Co., by not 
naming Zarpas as'a party defendant, nor the co-sureties Spradlin and 
Zarpas by agreeing between themselves that Spradlin would hold Zarpas 
harmless in the premises could deprive Davis of his right to contribution 
from his co-surety Zarpas. 


Appellant urges that Davis knew of the agreement between Zarpas 
and Spradlin. But such knowledge, even if true, cannot affect Davis' 
rights. Davis was not a party to the agreement and obviaisly received 
no consideration from. it. Even had Davis approved of Spradlin purchas- 
ing Zarpas' interest in the Spradlin corporation and agreeing to hold 
Zarpas harmless from any future liability, such approval could not have 
deprived Davis of his right to look to Zarpas to pay a ratable share of 


any sum which Davis might have to pay as a result of the indemnity 


agreements. 


Zarpas further contends that he is not liable for contribution 
because Davis told Zarpas that he would invest $15,000.00 in the Spradlin 
corporation, and Davis subsequently failed to make such investment. 
Zarpas says that he signed the agreement relying on Davis’ representa- 
tion. But such representation (which in the state of the record must be 
assumed to be true) is immaterial, for if Zarpas did not intend to be 
bound unless such investment were actually made, he should have so 
stipulated by agreement with Davis. It is not claimed that any such 
agreement, written or oral, was made, nor does any such agreement 
appear in the record. Restatement of Security (1941) Sec. 149, Comment b 
p. 421; Stearns, supra, Sec. 11.21, p. 487. 


In similar circumstances in Naylor, supra, the Court said: 


"Tt is conceded that by an agreement between them- 
selves and the county, or by contract between themselves 
and the fidelity company, [defendant co-sureties] might 
have limited their liability to the repayment of deposits 
in excess of $5,000.00; but they did not do so. And the 
question here is, not what they might have done, but what 
they did, and there is nothing in the testimony in this 
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| 


case to overcome the incontrovertible fact, which the two 
bonds conclusively establish, that each surety on each bond 
covenanted to pay, up to the amount of the penalty of the 
bond he or she signed, the entire deposit in the Toronto) ‘bank 
of the funds of the county between January, 1902 and Febru- 
ary, 1903. The bond of the personal sureties was given 'to 
secure the same debt as the bond of the Fidelity Commer 


(p. 318) 


In the present case it should be noted that Spradili: Aree the 
| 
signatures of Zarpas on the additional indemnity agreement (XJA 31) 
and there is not even an allegation in the record that Davis asked Zarpas 


to become a co-surety. 


Zarpas also resists contribution in that he was not afforded a 
sufficient opportunity to defend against the principal claim of ithe plain- 
tiff. Of course, Davis was not obliged to institute suit until he had paid 
a disproportionate share of the common burden. But it should be noted 
that the various defenses relied upon by Zarpas were brought to the 
attention of the court below by means of a motion to stay the decision on 
Davis' motion for rehearing of the plaintiff's motion for summary judg- 
ment which called attention to the fact that Zarpas' answer was to be 
filed shortly, and a letter to the Court advising that Zarpas' answer had 
been filed. All of this material reached the Court prior to its denial of 
Davis' motion for rehearing. (KJA 32-35, 41). Not only were such 
defenses of Zarpas presented to the court below, but they were included 
in the joint appendix and discussed in the Davis brief in connection with 
the prior appeal to this Court in case No. 14,419 (KJA 36-39; x Brief 
25-27). | 


The defenses to the main action which were asserted by Zarpas 
in the Sixth Defense of his Answer (i.e. plaintiff's laches, estoppel, 
waiver and negligence) were equally applicable to Davis and available 
to him as a defense to the plaintiff's claim. Since the District Court and 
this Court on the prior appeal held that those defenses when raised by 
Davis could not bar recovery in favor of Standard, the corporate surety, 
it would seem that the same defenses when raised by Zarpes at this time 
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Ol. 


DAVIS IS ENTITLED TO CONTRIBUTION FOR THE PRINCI- 
PAL DEBT, INTEREST THEREON, COURT COSTS AND 
ATTORNEY'S FEES 


"Where several cosureties are liable for a common debt 
or default, and none of these pays without suit, one who 
is sued and compelled to pay the judgment, to pay court 
costs, expenses and interest, is entitled to contribution 
on account of those costs and expenses and that interest 
to the same extent that he is entitled to contribution on 
account of the principal of the debt he has paid, provided 
his defense to the suit was not frivolous, but was prudent 


and hopeful, though unsuccessful." United States Fidelit 
& Guaranty Co. v. Naylor, 237 Fed. 314, 323 (C.C.A. 8, 
1916) ane 


The principal debt paid by Davis on the two obligations which 
Zarpas also indemnified, ‘together with interest, totalled $6248.09 as of 
March 13, 1959. Court costs were also paid in the amount of $128.12. 
Davis claims one-half thereof. 


Davis submits further that he is entitled to contribution for 
attorney's fees incurred in defending in good faith the claim asserted 
against him. Stearns, Law of Suretyship (5th Ed., 1951) Sec. 11.27, 
p. 494; cf. Naylor, supra, where the right to recover a proportionate 
share of attorney's fees was approved but not allowed because in that 
case there was nothing more than an allegation of an expense of 
$1000.00 for such services. Neither the court below nor this court 
after reading the record herein can seriously question the amount of 
attorney's fees, which totalled $1500.00 as set forth in Davis’ affidavit, 
that were incurred in connection with legal services rendered in the 
main action. 


Nor can there be any doubt that the plaintiff's claim was defended 
in good faith by Davis and not with the frivolous intent of delay and 
procrastination. Indeed Zarpas by his answer to the third party com- 
plaint set forth defenses which he as well as Davis obviously felt were 
substantial and sufficient to defeat plaintiff's claims. Moreover, there 
is no evidence to support Zarpas’ contention that Davis’ defense of the 
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suit was ineffectual and insubstantial. The failure of Davis to prevail 
in either District Court or upon appeal is no evidence that he defended 
the suit for improper motives or exercised poor judgment in contesting 
plaintiff's suit. By far the greatest part of the delay, causing the 
accrual of the appreciable amount of interest of which Zarpas com- 
plains, was caused by the delay of plaintiff which did not file suit until 
February 24, 1956 (KJA 1) to recover for losses sustained in 1951 and 
1952 (XJA 11-12). Zarpas might have prevented that suit and the inter- 
est, costs and related expenses to which he now objects "by the simple 
discharge of [his] duty, by the payment of the debt"' which he had agreed 
with the plaintiff to pay. Naylor, supra, at page 323. ! 


Zarpas bottoms his objection to the inclusion of the attorney’ s 
fees in the recovery herein on the general rule that counsel fees are 
not assessable as costs or damages. If counsel fees had been awarded 
to Davis in connection with the third party proceedings Zarpas' position 
would be well taken. But we are here concerned with the equitable 
obligation among co-sureties to reimburse one who has paid more than 
his proportionate share of their common obligation—not only their 
ratable share of the debt, but also court costs, interest and the ex- 
penses of defending a suit on the obligation, including attorney's fees. 


Stearns, supra, Sec. 11.27, p. 494; Naylor, supra 


Newcomb v. Gibson, 127 Mass. 396 (1879) is quoted by jZarpas for 
the proposition that the right of contribution did not include the costs 


paid or expenses incurred by Davis in defending the main Retione This 
was the procedure followed in Massachusetts at that time and was based 
on English precedent. The decision explained that unless thé costs were 
part of a judgment against all the joint obligors there was no right to 
contribution, citing Boardman v. Paige, 11 N. H. 431 (1840). But Board- 
man, also relied upon by Zarpas, is not analagous with the tacts of the 
case before the court. It was a suit for contribution by one of four joint 
obligors on a note against the other three, all of whom except the 
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plaintiff had defeated the claim of the holder in due course at a previous 


trial because of personal defenses. The court, while granting contribu- 
tion to plaintiff for the principal amount of the judgment and interest, 
denied the right to contribution for costs incurred in the defense of the 
first suit. The opinion reasoned that since the other joint obligors had 
prevailed in that trial, the costs paid by the plaintiff had not been 
assessed against the three who had defeated the claim and thus the costs 
were not a common burden. Accordingly, if Zarpas had been a party 
defendant in the original suit and hadjudgment entered in his favor while 
Davis lost, Davis would not be entitled to recover costs, expenses and 
attorney's fees from Zarpas because they would not be a common burden. 
But such was not the case and Zarpas must pay his proportionate share 
of the aforementioned items. 


I. 


THE PROPORTIONATE SHARE OF THE COMMON BURDEN 
TO BE BORNE BY ZARPAS IS ONE-HALF, AS THE THIRD 
CO-SURETY IS INSOLVENT AND BEYOND THIS JURISDICTION 


‘Where a surety is entitled to contribution, and contribution 
cannot be had from one or more of the co-sureties because 
of insolvency, non-residence, or other circumstances, each 
of the remaining cosureties must contribute a proportionate 
amount of the loss so caused." Restatement of Security, 


(1941) Sec. 154(2), p. 430. 

As set forth above, the two bonds on which Zarpas and Davis 
joined as parties! to the additional indemnity agreements involved losses 
to the corporate surety of $4432.06, which, when added to $1816.03 in 
accrued interest'as of March 13, 1959 made a total of $6248.09, all of 
which Davis paid following entry of judgment. Davis submits that he is 
entitled to recover one-half of said sum, or $3124.04, from Zarpas as 
well as one-half of the court costs, $64.06, and one-half of the attorney's 
fees, $750.00, as the proportionate share of the loss to be borne by 
Zarpas. This must be the result when only two of the three original 
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parties to the indemnity agreements in question are within the juris- 
diction and solvent. Naylor, supra; In re Koch's Estate, 148 Wisc. 548, 
134. N. W. 663 (1919). 


Spradlin is conceded to be a resident of Maryland whose place of 
employment is also in that state. Davis, by affidavit, has also asserted 
upon information and belief that Spradlin was ins olvent and unable to 
contribute his ratable share of the judgment, interest,costs and fees 
here involved. No counter: affidavit contraverting such fact ae offered 
by Zarpas although he obviously had opportunity to investigate Spradlin’s 
financial position. | 


Notwithstanding the fact that Spradlin is a party to the action in 
the court below, if he were to be included in the computation for con- 
tribution Davis would be forced to shoulder more than his pro rata share 
of the common burden. This is explained by the fact that a judgment 
against Spradlin for contribution of one-third of the foregoing amounts 
would require Davis to go to Maryland and enter suit on the judgment 
and to bear the expense and risks always incident to litigation. But this 
would be unfair to Davis, for although both Zarpas and Davis are re- 
quired to bear no more than their share of the common burden Zarpas 
would be relieved from all further liability and expense after paying 
his one-third share while Davis would be forced to go to the expense 
and risk of collecting a second third from Spradlin. If Davis|and Zarpas 
are to receive equal treatment, as equity requires, both Davis and 
Zarpas should sustain one-half of the loss on the agreements in ques- 
tion and each would thereafter have the right to seek contribution from 
Spradlin in Maryland for the excess each has paid above and bey ond 
his normal one-third. 


In Boardman v. Paige, supra, one of four joint obligors had been 
held liable to a holder in due course of a note. The other three co- 
sureties had been parties to the suit but successfully defeated the claim 


by virtue of personal defenses. Subsequent to the judgment but prior to 
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payment by the judgment debtor, two of the co-sureties left the juris- 
diction. In permitting the co-surety (the judgment debtor) who had 
satisfied the judgment to obtain contribution from the remaining co- 


surety ina subsequent action in the amount of one-half of the principal 


amount of the judgment the court said: 


"Having derived equal benefits with the plaintiff from the 
contract presumptively, nothing appearing to the contrary, 
the plaintiff and defendant were equally bound to bear its 
burthens, as before stated. But if the plaintiff were bound 
to seek his remedy in a foreign jurisdiction, at any and 
every expense that might attend it, or alone to sustain the 
loss, by payment without right of contribution, as against 
the defendant, beyond a fourth part of the sum paid, it is 
apparent the burthen would not fall equally on each." 

(p. 440) 


CONC LUSION 


It is submitted that Zarpas is required to bear his ratable share 
of the judgments, ‘interest and court costs paid by Davis as well as 
attorney’s fees incurred by Davis in connection with the two additional 
indemnity agreements entered into by both Zarpas and Davis. Since 
the third co-surety on such agreements is believed to be insolvent and 
is conceded to be beyond the jurisdiction of this court, each must bear 
one half of the total expense. 


Accordingly, the order of the District Court awarding Davis 
Summary Judgment for $3124.04 besides interest from March 13, 1959, 
court costs of $64.06, attorney's fees of $750.00 and costs of the third 
party action was proper. Likewise the denial by the Court of Zarpas' 
counter-motion for Summary Judgment was correct. 
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The judgment of the District Court should be affirmed in all 
respects. 


Respectfully submitted, 


J.E. BINDEMAN 
DEXTER M. KOHN 
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Washington 5, D.C. 
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